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Introduction

Competition enforcement in Malta is entrusted to Malta’s national competition authority – 
the Owce for Competition – (ithin the Malta Competition and Consumer Affairs Authority 
Nthe Malta )CA, as established by the Malta Competition and Consumer Affairs Act5 
Chapter 10L of the Sa(s of Malta Nthe MCCAA Act,5 and to the Civil Court NCommercial 
.ection, Nthe Court,T[1]

ghe Malta )CA conducts investikations and institutes proceedinks akainst undertaIinks 
that are suspected to have infrinked competition la(T Ft is then the Court that (ould maIe 
a 9ndink that undertaIinks have infrinked competition la(5 issue interim measures and 
impose 9nesT xollo(ink the Court’s decision5 an appeal may be submitted to the Court of 
Appeal on krounds of la( or factT

Prioritisation and resource allocation of enforcement authorities

ghe Competition Act[2] is the primary lekislation concerned (ith competition mattersT 
.ince comink into force in 0UU15 it has underkone several amendments over the years5 
includink ejtensive amendments follo(ink Malta’s accession to the European 2nionT ghe 
most recent ma:or amendment occurred in ;L0UT

ghe MCCAA Act affords the Malta )CA the possibility of allocatink different dekrees of 
priority to the cases broukht or pendink before itT Fn so doink5 it must taIe5 inter alia5 the 
follo(ink into account3

0T the dekree of consumer harm resultink from the alleked or suspected infrinkement4

;T the ejtent of consumer bene9t resultink from the intervention of the Malta )CA4

6T the nature and kravity of the alleked or suspected infrinkement4

DT the stake of investikation4

1T (hether the alleked practices are still onkoink or (hether harmful effects persist4 
and

HT (hether the alleked unla(ful conduct is beink ejamined or can be better ejamined 
by another public authority under its rekulatory rekimeT

ghe 'irector General NCompetition, Nthe 'irector General, (ithin the Malta )CA has the 
po(er to carry out investikations of their o(n motion or upon a reasonable allekation 
in (ritink of a breach of the provisions of the Competition ActT SiIe(ise5 (here the 
'irector General receives a complaint akainst an undertaIink but considers that there 
are insuwcient krounds for actink on such a complaint5 they may decide not to open an 
investikation5 informink the complainant accordinklyT

ghe MCCAA Act further provides that the Malta )CA shall  issue kuidelines on its 
prioritisation allocation (hich should provide for the possibility of the complainant to asI 
for information on the dekree of priority allocated to a case5 to (hich the Malta )CA must 
provide a reasoned reply (ithin a speci9c time frameT
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Currently5 the Malta )CA has not issued any such kuidelinesT ‑o(ever5 in its recently 
published its qMethodoloky for 'eterminink the Penalty Amount3 Guidelines of the Owce 
for Competitionq Nthe Penalty Guidelines,5 the Malta )CA indicated that it considers cartel 
akreements and abuses of dominance that sikni9cantly impact on broader kroup of 
consumers as the qmost serious infrinkements of competition la(qT[3] Ft can therefore be 
inferred that practices of this nature are matters that the Malta )CA prioritises in its 
enforcementT

ghe Malta )CA operates as a small authority (ithin a multi-function rekulator5 (ith stawnk 
and budketary constraints typical of a small :urisdictionT

ghe Malta )CA has in recent years invested in capacity-buildink initiatives5 includink 
trainink on da(n raids and investikative techniVues5[4] and has recently :oined an E2Jlevel 
pro:ect aimed at enhancink dikital and data-driven enforcement capabilities5[5] reRectink a 
stratekic focus on emerkink challenkes in dikital marIetsT

Enforcement akenda

'r Melchior zella (as recently appointed as a 'irector General of the Malta )CAT

Fn 7anuary ;L;H5 the Malta )CA launched a public consultation Nthe Consultation, on the 
proposed reforms to Malta’s Control of Concentration /ekulations Nthe /ekulations,T[6]

One of the proposed amendments concerns the introduction of a callJin po(erT Ff 
implemented5 the Malta )CA (ill have the po(er to call in transactions that (ould not meet 
the turnover thresholds speci9ed in the /ekulationsT ghe Malta )CA ejpressed ho( this 
tool (ill address issues broukht about by concentrations that play a Iey role in the marIets 
in (hich they operate5 but that escape control due to the much lo(er turnover kenerated 
by the undertaIink beink acVuiredT

Year in review

Fn 7une ;L;15 the Court of Appeal upheld the :udkment of the the Court5 (hich con9rmed 
the 9ndinks of the Malta )CA that an undertaIink providink aviation fuel infrastructure 
access (as in a dominant position and acted abusively on the relevant marIetT ghe abusive 
conduct in Vuestion concerned markin sVuee%eT

As mentioned above5 in xebruary ;L;H the Malta )CA has also published the Penalty 
GuidelinesT ghe Penalty Guidelines outline and formalise the principles and methodoloky 
adopted by the Malta )CA in practice (hen proposink 9nancial penalties for competition 
la( infrinkementsT ghe Malta )CA stated that the scope of these Penalty Guidelines is to 
enhance transparency and predictability in the enforcement of competition rulesT

xollo(ink the launch of the Consultation in 7anuary ;L;H5 the Malta )CA ejpressed 
its intention to modernise and simplify merker control in Malta5 notink that only minor 
amendments (ere made to the /ekulations since ;LLWT ghe proposed amendments seeI 
to enhance lekal certainty and to improve and provide clari9cations on several Iey aspects 
of the local merker control rekimeT ghe Consultation encouraked staIeholders to submit 
their vie(s on the consultation by xebruary ;L;HT

Public Competition Enforcement | Malta EBplore on Lexology

https://www.lexology.com/indepth/public-competition-enforcement/malta?utm_source=TLR&utm_medium=pdf&utm_campaign=Public+Competition+Enforcement+-+Edition+18


 RETURN TO SUMMARY

Cartels

Fn Malta5 cartels are prohibited by Article 1 of the Competition Act as (ell as Article 0L0 of 
the greaty on the xunctionink of the European 2nion NgxE2,T ghe scope of Article 1 of the 
Competition Act is limited to restrictions of competition (ithin Malta or any part thereof5 
(hereas Article 0L0 gxE2 applies (hen trade bet(een Malta and any one or more Member 
.tates is appreciably affectedT

Article 1 of the Competition Act and Article 0L0 gxE2 apply to any akreement bet(een 
undertaIinks and also to the ejchanke of commercially sensitive information bet(een 
undertaIinksT

Fmmunity in penalties may be kranted to a participant in a secret cartelT ghis is possible 
on the basis of the Fmmunity from Penalties and /eduction of Penalties in Cartel 
Fnvestikations /ekulationsT[7] Fmmunity may be kranted (here5 amonk other thinks5 the 
participant is the 9rst to submit suwcient evidence of the ejistence of the cartel and the 
participant cooperates kenuinely and fully (ith the Malta )CAT

A participant that does not Vualify for immunity may nonetheless bene9t from a reduction 
in the penalties (hen it discloses its participation in an alleked secret cartel and submits 
evidence that represents sikni9cant added value for the purpose of provink an of Article 
1 of the Competition Act andBor Article 0L0 gxE2T Sevels of reduction possible ranke 
bet(een ;L8 and 1L8 of the penalty imposedT[8] Any participant undertaIinks that have 
taIen steps to coerce other undertaIinks to :oin a secret cartel or to remain in it may only 
bene9t from a reduction of penalties rather than full immunityT[9]

OutlooI

Cartel detection and enforcement are a main priority for the Malta )CAT As discussed 
above5 the Malta )CA recently published its Penalty Guidelines and has emphasised 
on ho( cartel akreements are considered as one of the most serious infrinkements of 
competition la(T

Fn terms of the Penalty Guidelines5 the Malta )CA places an emphasis on proportionality 
(hen proposink (hat penalty the Court should impose on an undertaIink found to 
have breached competition rulesT ‑o(ever5 the Malta )CA has also ejpressed ho(5 in 
determinink the amount of penalty5 the keneral principle follo(ed is to deter both the 
infrinkink undertaIink as (ell as other undertaIinks from enkakink in similar future 
conductT

Fn assessink that the proposed penalty is proportionate5 several factors (ill be taIen into 
accountT ghese include3 the combined marIet share of the undertaIinks concerned4 the 
actual or potential effect of the infrinkement on competitors or third parties4 and ho( liIely 
it is for the type of infrinkement under investikation5 by its nature5 to harm competitionT

A stepJbyJstep methodoloky is applied5 startink off by establishink the basic amount of 
penalty5 (hich is subseVuently ad:usted accordink to the duration of the infrinkement5 any 
akkravatink or mitikatink factors and speci9c deterrenceT A further ad:ustment taIes place 
to ensure that the penalty is proportionateT ghe 9nal step involves the application of any 
reductions for leniency and any settlement discountsT ‑o(ever5 the Malta )CA has also 
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ejpressed ho( cartels (ill attract hikher penalties than other less serious breaches of 
competition la(sT

Antitrust: restrictive agreements and dominance

Akreements bet(een undertaIinks5 decisions of associations of undertaIinks5 and 
concerted practices (ith the ob:ect or effect of preventink or restrictink competition (ithin 
Malta or any part thereof5 are prohibited by Article 1N0, of the Competition ActT

Article 1N6, provides the ejception to this prohibition (here the akreement5 decision5 or 
concerted practice3

0T contributes to(ards improvink production or distribution of koods or services5 or 
to(ards the promotion of technical or economic prokress4 and

;T allo(s consumers a fair share of the resultant bene9t (ithout imposink restrictions 
(hich are not indispensable on the undertaIinks involved or  eliminatink or 
sikni9cantly reducink competition in respect of a substantial part of the products 
to (hich the akreement refersT

ghe abuse of a dominant position (ithin Malta or any part thereof is prohibited by Article 
U of the Competition ActT

Articles 1 and U reRect Articles 0L0 and 0L; gxE25 respectively5 but are limited to 
the anticompetitive behaviour that taIes place (ithin MaltaT €hen the anticompetitive 
behaviour affects trade bet(een Malta and any one or more Member .tates5 the gxE2 
appliesT

.ikni9cant cases

As mentioned above5 in 7une ;L;1 the Court of Appeal upheld the ;L;L :udkment of the 
Court (hich con9rmed the Malta )CA’s 9ndink of an abuse of dominant position in the 
form of markin sVuee%e in the provision of aviation fuel infrastructure accessT[10]

ghe case arose from a complaint 9led by an operator for aircraft refuellink services (ith 
the Malta )CAT ghe complainant alleked that the operator of the aviation fuel infrastructure 
at Malta’s airport imposed ejcessive access fees5 (ith the result that the complainant’s 
operations (ere no lonker commercially viableT

ghe Court of Appeal upheld such a 9ndink of markin sVuee%eT ghe providence dealt (ith 
issues of essential facility5 dominance5 markin sVuee%e and the asJewcientJcompetitor 
testT

ghis  :udkment  is  notable  for  its  substantive  kuidance on abuse of  dominance in 
infrastructure marIetsT Fn its analysis5 the Court made reference to E2 case la( includink 
Bronner on the issue of indispensability5[11] and Deutsche Telekom[12] in connection (ith the 
eVually ewcient competitor testT )o penalties (ere imposed on the dominant undertaIink5 
ho(ever5 kiven that the :udkment of the Court (as declaratory in natureT
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OutlooI

ghe MCCAA’s ;L;D Annual /eport Nthe Annual /eport,5 (hich (as published in 7uly ;L;15 
the Malta )CA noted that it pursued several instances (here anticompetitive practices 
(ere allekedT ghe Annual /eport further referenced t(o provisional 9ndinks reports issued 
in connection (ith onkoink investikations (ithin the entertainment sectorT

ghese provisional 9ndinks reports are interim documents issued by the Malta )CA 
durink its investikation into alleked breaches of competition la(sT ghey detail preliminary 
evidence of 9ndinks5 or other(ise5 of anticompetitive behaviourT Provisional 9ndinks 
reports are made available to the complainant and to the undertaIink (hose conduct 
is beink complained of once 9nalisedT ghe parties (ill be invited to provide their vie(s 
thereonT xollo(ink this5 the Malta )CA (ill either 9le a s(orn application in Court 
reVuestink the Court to issue a :udkment 9ndink an infrinkementT

ghe Malta )CA also reported that it conducted several informal investikations in ;L;DT 
ghe investikations (ere carried out in diverse economic sectors5 includink food5 retail and 
transportT )o further information (as published in connection (ith these investikationsT

Sectoral competition: market investigations and 
regulated industries

Article 00A of the Competition Act krants the Malta )CA the po(er to conduct an inVuiry 
into a particular sector of the economy or into a particular type of akreements across 
various sectorsT .uch inVuiries are carried out (here the trend of trade5 the rikidity of prices 
or other circumstances sukkest that competition may be restricted or distorted (ithin the 
Maltese marIetT

.ikni9cant cases

@ased on publicly accessible sources5 it does not appear that the Malta )CA launched any 
industryJ(ide investikations in ;L;D and ;L;1T

ghe latest marIet investikations carried out and reported on by the Malta )CA date bacI to 
;L;0 and pertains to the (holesale and retail trade and manufacturink economic sectorsTJ
[13]

ghe 9rst investikation (as initiated ex oicOo by the Malta )CA follo(ink announcements 
by Malta 'airy Products that it (ould be increasink the prices of its milI productsT ghe 
Malta )CA concluded that such an increase in prices did not constitute an abuse of 
dominant position accordink to Article U of the Competition ActT

ghe second (as a sector inVuiry on the supply of infant milI formula in the public health 
sector and its impact on the private retail marIetT ghe sector inVuiry (as initiated by the 
Malta )CA5 but a supplier had complained that public contract for the supply of infant 
formula to Mater 'ei ‑ospital is distortink competition in the private retail marIetT Fn 
conclusion5 the Malta )CA had recommended to the relevant contractink authority to 
better its procurement process for the (ellJfunctionink of the secondary marIetsT
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OutlooI

Pursuant to the launch of the Consultation in 7anuary ;L;H5 one of the proposed 
introductions to the /ekulations concerns the possibility of the Malta )CA to consult (ith 
sectoral rekulatory authorities (here a proposed concentration concerns a marIet that 
is also rekulated by a sectoral rekulatory authorityT .hould the proposed introduction be 
implemented5 the 'irector General (ithin the Malta )CA can seeI the vie(s of the sectoral 
authorities rekardink any potential competition concerns that a proposed concentration 
may brink about in the marIetT

State aid

As a Member .tate of the European 2nion5 the applicable la( on state aid in Malta 
is found in Articles 0LW and 0LK gxE2T Article 0LW gxE2 is mirrored in Article 6 of 
the .tate Aid Monitorink /ekulationsT[14] ghe .tate Aid Monitorink @oard5 established 
under the @usiness Promotion Act NChapter 6;1 of the Sa(s of Malta,5  is  tasIed 
(ith overseeink state aid matters in Malta5 includink providink assistance to ministries 
and kovernmental departments and akencies in structurink state aid prokrammes and 
undertaIink necessary assessments to understand (hether it amounts to aidT

.ikni9cant cases

On ;W xebruary ;L;D5 the Court of Appeal5 Malta’s court of last instance5 re:ected a 
private enforcement claim based on illekal state aid kranted to a competitorT A producer 
responsibility orkanisation for pacIakink (aste challenked a kovernment payment made 
to its sole competitor5 allekink unla(ful state aid under Article 0LW gxE2T ghe claimant 
became a(are of the payments throukh (itness testimony in separate proceedinks in 
7anuary and xebruary ;L0D but only instituted :udicial revie( proceedinks in .eptember 
;L0DT ghe xirst ‑all Civil Court5 and later the Court of Appeal5 classi9ed the claimant’s 
la(suit as one for :udicial revie( and held that it ejceeded the sijJmonth limitation periodT 
@oth the 9rst instance court and the Court of Appeal con9rmed the action (as timeJbarred5 
re:ectink arkuments that alternative procedural routes could circumvent the applicable 
limitation periodT

Merger review

Fn terms of the /ekulations5 a transaction is noti9able to the Malta )CA in the contejt 
of a merker or an acVuisition (here in the precedink 9nancial year the akkrekate 
turnover in Malta of the undertaIinks concerned ejceeded L;56;U56W6TDL and each of 
the undertaIinks concerned had a turnover in Malta eVuivalent to at least 0L per cent of 
the combined akkrekate turnover in Malta of the undertaIinks concernedT ghe creation 
of a fullJfunction :oint venture that performs on a lastink basis all the functions of an 
autonomous economic entity is also noti9ableT ghe Malta )CA has taIen the position that 
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all such :oint ventures are noti9able to it5 even if the aboveJmentioned turnover test is not 
satis9edT

Malta’s merker control rekime has remained larkely unchanked for the past ;L yearsT 
‑o(ever5 as discussed above5 the Malta )CA has recently launched a public consultation 
(ith the aim of amendink and modernisink these /ekulationsT

.ikni9cant cases

ghe ma:ority of merker control decisions taIen by the Malta )CA Vualify for the simpli9ed 
procedure under the /ekulationsT ‑o(ever5 in a 9rst for the Malta )CA5 a transaction (as 
recently blocIed on the basis that the acVuisition (ould kive rise to a substantial lessenink 
of competition on the marIet5 in particular in the southern rekion of MaltaT ghe prohibition 
of this concentration follo(ed an inJdepth Phase FF investikationT

ghe transaction concerned an international discount retailer chain5 (ith a presence in 
Malta5 seeIink to acVuire real estate from its competitor throukh (hich it (as koink to 
operate a supermarIetT ghe discount retailer appealed from the Malta )CA’s decision to 
the Court5 both on the procedural front and on the merits5 and for several reasonsT One 
reason (as that at the time the Malta )CA adopted its decision prohibitink the transaction5 
the post of 'irector General (ithin the Malta )CA (as vacantT[15]

ghe discount retailer arkued that5 as a result5 this decision (as not validly issued5 
and5 therefore5 the acVuisition should be deemed automatically la(ful in terms of the 
/ekulationsT ghe Court re:ected the discount retailer’s line of arkuments5 on the basis that 
althoukh the /ekulations do not speci9cally allo( the appointment of an actink 'irector 
General5 such an appointment is still validT ghis case is still beink heard before the Court 
on the meritsT

grends5 developments and stratekies

Fn its Annual /eport5 the Malta )CA published a total of eikht decisions on proposed 
concentrations  in  ;L;D5  (hich  concern  a  variety  of  sectors  such  as  medical5  Fg5 
cryptocurrencies5 kamink5 insurance and aviationT ghe ma:ority of these decisions Vuali9ed 
for the simpli9ed procedure in terms of the /ekulationsT ;L;D also sa( the 9rst prohibition 
decision issued by the Malta )CAT

ghe Malta )CA launched its consultation on proposed reforms to the /ekulations in 
7anuary ;L;HT Malta’s economy has chanked sikni9cantly over the span of t(o decades5 
and5 hence5 the aim of the proposed amendments is to modernise and simplify Maltese 
merker control and enhance lekal certaintyT

Amonk the proposed amendments is the increase in turnover thresholds from L;T6 million 
to LDT1 millionT Additionally5 at least t(o parties must kenerate LKLL5LLL in Malta turnoverT

OutlooI

ghis revised turnover test aims to ensure that only the transactions that can materially 
affect competition and the economy (ill be under scrutinyT
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Fn line (ith the push across Europe to tacIle Iiller acVuisitions5 the Malta )CA is also 
proposink the introduction of a qcallJinq po(erT As currently drafted5 this callJin po(er 
may present sikni9cant issues to predictability and lekal certainty5 particularly due to the 
impossibility of merkink parties to selfJassess (hether their proposed concentration is 
reportable or other(iseT

A further proposed amendment seeIs to introduce ne( concentration noti9cation forms5 
one for transactions that Vualify for the simpli9ed procedure and another for those 
concentrations that do not Vualify for the simpli9ed procedureT ghe introduction of a 
shortJform concentration noti9cation form (ill clearly indicate (hat information notifyink 
parties must furnish the Malta )CA (ith (hen notifyink a transaction bene9ttink from the 
simpli9ed procedureT

A (elcome clari9cation is that only those fullJfunction :oint ventures that meet the turnover 
thresholds are noti9able to the Malta )CAT

As discussed above5 staIeholders (ere invited to submit their feedbacI on the proposed 
amendments to the /ekulations by xebruary ;L;HT As at the time of publication5 the Malta 
)CA has not published the results of the consultation

Outlook and conclusions

ghe proposed amendments to the Control of Concentrations /ekulations taIe centre stake 
as the most sikni9cant current issueT Practitioners and investors are closely follo(ink 
these developments5 particularly the proposed introduction of a qcallJinq po(er beink kiven 
to the Malta )CA for belo(Jthreshold concentrationsT

ghe Court’s decision on the merits of the challenke to the Malta )CA’s 9rst prohibition 
decision follo(ink a Phase FF investikation is also liIely to attract considerable attentionT

€ith the recent appointment of a ne( 'irector General5 it is yet to be seen (hether the Malta 
)CA (ill adopt a more active enforcement policy (ith respect to cartels and dominance 
cases and (hether it (ill identify any areas of priorityT
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